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         IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

 GOHPUR, SONITPUR 

 

                                       PRESENT : Sandeep Kaushik , AJS 

                                                G.R.Case No.- 3/14 

                                       Under Section 279/338/304A I.P.C. 

 

                                          State of Assam       ............ Prosecution 

                                                 -Vs- 

                                       Sri Kesharam Hazarika  ......... Accused Person 

                                              

 

        Learned Advocates: 

        For the Prosecution  ......................................  Mrs. R.M. Pegu, Asstt.P.P.                 

        For the Accused       ......................................  Sri D. Sarmah 

                                                                     

                                                                                                                                             

                                                                                                                                                     

         Offence explained  on    :  10.11.2014 

         Evidence recorded on    :   28.11.2014, 16.12.2014, 03.03.2015, 02.07.2015  

         Arguments heard on      :  14.07.2015 

         Judgement delivered on :  14.07.2015 

 

JUDGEMENT 

 

1.  This case was started on receipt of an ‘ejahar’ (F.I.R.) at the Ghahigaon Police 

Out Post of Gohpur Police Station on 27/12/2013, filed by informant Sri Nagaram 

Das alleging therein that on 31/08/2013 at about 9.30 A.M., on the National 

Highway number 52, near the Shiv Mandir of Ghahigaon Centre, a 1110 truck 

bearing registration number AS01 EC 8914, due to the rash and speedy driving of 

its driver knocked down his son Sri Bapdhan Das and he was severely injured. 
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The victim was rushed to the G.N.R.C. Hospital in Guwahati where, while under 

treatment Sri Bapdhan Das succumbed to his injuries on 03/01/2014. 

 

2. The In-Charge (I/C), Ghahigaon Police Out Post on receipt of the said ‘ejahar’ 

made GDE No.67 dated 5/1/14 and forwarded the ‘ejahar’ to the Officer-in-

Charge (in short, O/C), Gohpur Police Station for favour of registering a case. 

The O/C, Gohpur P.S. thereafter, registered Gohpur P.S. case number 03/14 

under section 279/338/304A of Indian Penal Code, 1860 ( in short I.P.C.) and 

ordered the investigation. After completion of the investigation, the concerned 

Investigating Officer (in short I/O) submitted charge sheet against Sri Kesharam 

Hazarika under section 279/338/304A I.P.C. 

 

3.  In due course, the accused appeared before the Court and after furnishing 

him the copies of relevant documents under section 207 Cr.P.C., the particulars 

of offence under section 279/338/304A I.P.C are read over and explained to the 

accused person to which he pleaded not guilty and claimed to be tried. 

 

4.  The Prosecution had examined Sri Sachindra Saikia as Prosecution Witness  

(in short, PW) no.1, Sri Hirak Jyoti Mahanta as PW2, Sri Nagaram Das as PW3, 

Sri Raj Baruah as PW4, Sri Kandarpa Das as PW5, Sri Nilomoni Hazarika as PW6, 

Sri Diganta Das as PW7 and Sri Khairul Islam Bhuyan as PW8 to bring home the 

allegations levelled against the accused person. Thereafter, the evidence of 

prosecution side was closed as per submission of learned A.P.P. The statement of 

accused under section 313 Cr.P.C. is recorded. On the other hand, accused 

declined to give any evidence in his defence. Hence, arguments advanced by 

both the parties were heard. 

 

POINT FOR DETERMINATION : 

5. Whether the accused had on 27/12/13 at around 9.30 A.M., drove a 1110 

Truck bearing registration number AS01 EC 8914, in rash or negligent way on 

National Highway number 52 near Ghahigaon Centre under Gohpur P.S. so as to 
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endanger human life and by his said act, he caused grievous hurt to and death of 

Sri Bapdhan Das not amounting to culpable homicide and thereby committed 

offence punishable under sections 279/338/304A I.P.C. ? 

     

DISCUSSIONS, DECISIONS AND REASONS THEREOF :  

 

6.  PW1, has deposed in his evidence that he knows the accused from the date 

of accident. PW1 has stated that the incident had occurred almost one or one 

and half years before, near the Shiva Temple of Ghahigaon and he was present 

at that time at the place of occurrence. On the day of occurrence, victim 

Bapdhan Das at around 9.10 A.M. was talking with a Tractor driver in the side of 

the road and a truck coming from the side of Tezpur knocked him down. PW1 

has stated that due to hitting by the truck, Bapdhan was thrown away towards 

the side of the road. According to PW1, the victim was first sent to the Catholic 

Hospital of Borgang and thereafter he was admitted to G.N.R.C. Hospital, 

Guwahati. After 2-3 days of his admission into the G.N.R.C. Hospital the victim 

had succumbed to his injuries. PW1 has stated that he had seen the injury and 

blood shedding from the head of the victim. PW1 has also stated that the truck 

was driven at high speed and people seized the truck and handed it over to the 

police. 

 

7.  In his cross examination, PW1 has deposed that the tractor was standing on 

the left side of the road, if someone comes from Tezpur and was facing towards 

Gohpur. Bapdhan had been talking by standing almost near the body of the 

Tractor. PW1 has stated that he was present at about 25 feet away from the 

place of occurrence. According to PW1, a trailer was also connected to the 

Tractor. According to PW1, the Truck directly hit Bapdhan Das. PW1 has stated 

that there is a turning in the road at the place of occurrence. 

 

8.  PW2, has deposed in his evidence that he forgot the date or day of the 

occurrence of the incident but it took place at around 9.10 A.M. On that day, he 
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was standing at a small shop, 100 metres away from the place of occurrence. 

PW2 has stated that he did not see the occurrence of the incident but the 

accident was caused by a truck. PW2 has stated that he cannot say from which 

side the truck had come and he reached the place of occurrence only after the 

truck had already hit Bapdhan Das. According to PW2, he saw Bapdhan Das was 

lying on the left side of the road, if someone comes from Tezpur side and blood 

was spread all over his body. According to PW2, the victim was first taken to the 

Ghahigaon Government Hospital and then to the Catholic Hospital of Borgang 

and PW2 went to both these two hospitals with the victim. Thereafter, the victim 

was referred to Guwahati for advanced treatment but PW2 returned back from 

Catholic Hospital and after 2-3 days, he came to know that Bapdhan Das was 

expired. PW1 has stated that he does not know how the truck was driven. 

 

9.  In his cross examination, PW2 has deposed that at the time of occurrence of 

the incident, except the truck, no other vehicle was present there. PW1 has 

stated that he has forgotten what he had stated before police during recording of 

his statement. 

 

10.  PW3, who is the informant of this case, has deposed in his evidence that he 

does not know the accused. PW3 has stated that he has forgotten the date of 

occurrence of the incident but the day was Friday and it had occurred at 8A.M. 

PW3 has stated that on the day of occurrence, his son Bapdhan Das went 

somewhere and one hour after his leaving the house, PW1 got the news from a 

boy of the village that Bapdhan met with an accident. The boy came to the 

house of PW1 to give the news. According to PW3, the accident had occurred at 

the joining point of four roads near Ghahigaon. PW3 has stated that he went  

directly to the Ghahigaon Hospital but could not see his son as he was shifted to 

Guwahati for his treatment. According to PW3, he came to know from his 

neighbour that one truck which was coming from the side of Tezpur hit his son. 

Victim had died one week after the accident. PW3 has stated that Bapdhan got 

injured in his head and two fingers of leg became dislocated. PW3 has also 

stated that the truck was driven at a high speed and it hit his son and escaped 

but it was captured after chasing for some distance. PW1 has stated that he 
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lodged the ‘ejahar’ in the police station. Exhibit-1 is the ‘ejahar’ and Exhibit-1(1) 

his signature on the ‘ejahar’. 

 

11.  In his cross examination, PW3 has deposed that he had not seen the 

accident. PW3 had not seen at the time of accident, in which part of the body, 

Bapdhan got injured. PW3 has stated that he does not know in how much speed 

the truck was coming and who drove the truck. According to PW3, he had lodged 

the ‘ejahar’ in the police station on the day of occurrence of accident. PW3 has 

stated that he knows that another case was also filed regarding the same 

accident seeking compensation. PW1 has also stated that he does not know for 

whose fault the accident had taken place. 

 

12.  PW4, has deposed in his evidence that he does not know the accused from 

before but saw him on the day of occurrence of the accident. PW4 has stated 

that the accused is the driver of the Truck which caused the accident. PW4 has 

stated that he forgot the date of occurrence of the incident but it had happened 

at 8.30/9 A.M. PW4 has also stated that he has his shop near the place of 

occurrence and at the time of occurrence of the accident he was at his shop. 

According to PW4, at that time he went out from his shop when he heard a big 

sound outside the shop. PW4 has stated that he saw that Bapdhan Das had met 

with an accident and he was lying near the road. According to PW4, he saw 

injury in Bapdhan’s head and in the fingers of legs. PW4 had heard that a Truck 

had caused the accident, but the Truck did not stop and fled away. Bapdhan was 

immediately shifted to the Ghahigaon Government Hospital. According to PW4, 

he saw from the back, the Truck which ran at high speed after hitting Bapdhan. 

PW4 has stated that Bapdhan was taken to Guwahati for better treatment but 

after one week Bapdhan had succumbed to his injuries. 

 

13.  In his cross examination, PW4 has stated that the distance between his shop 

and the place of occurrence is almost 25 metres. According to PW4, he did not 

see who had driven the Truck as he was busy in his shop at that time. At the 

morning hours cars generally run at high speed at that particular place where 
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accident had occurred. According to PW4, he had not stated before police that he 

hurriedly arranged a car and sent the victim to G.N.R.C. Hospital of Guwahati. 

  

14.  PW5, has deposed in his evidence that he does not know the accused. PW5 

has stated that he is a businessman and his shop is situated at a distance of 150 

metres from the place of occurrence. On 27/12/2013 at around 8.30 A.M., after 

opening his shop, PW5 had been cleaning his shop. At that time, he had heard a 

big sound and went to Ghahigaon Chariali and saw that Bapdhan Das was lying 

near the road injured and blood was coming out from the back side of her head 

and right leg fingers. According to PW5, upon hearing that a truck had caused 

the accident, he looked around the place of occurrence and saw that a truck was 

moving away at high speed. PW5 has stated that he saw the truck from back and 

the truck was going from the side of Tezpur to North Lakhimpur. The 

neighbouring boys took Bapdhan to hospital. According to PW5, Bapdhan was 

taken to the G.N.R.C. Hospital, Guwahati where he died on 3/1/14. 

 

15.  In his cross examination, PW5 has deposed that he had not seen the 

accident with his own eyes. PW5 has stated that he does not know at what 

speed the truck was coming before causing the accident. PW5 has also stated 

that he does not know for whose fault the accident had taken place. 

 

16.  PW6, has deposed in his evidence that he does not know the accused. The 

incident had occurred on 27/12/2013 at around 8.30 A.M. near the Shiva temple 

of Ghahigaon. PW6 has stated that he was present at the place of occurrence at 

the time of accident. On that day, PW6 came to Ghahigaon centre in the morning 

and after waiting there for 10 minutes, he saw that a saffron coloured truck 

came from Tezpur side and knocked down one person out of two, who were 

talking with each other by the side of the road. According to PW6, the truck 

came at high speed. The person who was hit by the truck was Bapdhan Das and 

due to the knocking Bapdhan fell near the road. PW6 has stated that he rushed 

to the place of occurrence and saw that blood was coming out from the back side 

of head of Bapdhan and his finger of legs became cut and dislocated from the 
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body. According to PW6, he immediately took the victim to Ghahigaon 

Government Hospital and then Bapdhan was referred to Catholic Hospital, 

Borgang. PW6 has stated that he had heard that Bapdhan was died at hospital in 

Guwahati. 

 

17.  In his cross examination, PW6 has stated that at the time of occurrence of 

the incident he was present at a distance of 15-20 feet from the place of 

occurrence. PW6 has stated that he did not see with whom Bapdhan Das was 

talking at the time of accident but he has heard that the person with whom 

Bapdhan was talking also got injured in the accident. According to PW6, if 

someone goes from west to east towards Lakhimpur, the persons were standing 

on his left side. PW6 has stated that at the time of occurrence, there was no 

other vehicle present there except the truck. PW6 has stated that he did not see 

the truck driver. PW6 has also stated that the accident had occurred some 

distance ahead towards east from the place where he was standing. 

 

18.  PW7, in his evidence has deposed that he does not know the accused. PW7 

has stated that on 27/12/13 at about 8/8.30 A.M. he was standing behind the 

statue of Mukunda Kakati at Ghahigaon from where the place of occurrence was 

visible. At that time, PW7 had heard a big sound, went to place of occurrence 

and saw that Bapdhan Das was lying near the road in an injured condition and 

blood come out from the back of his head and he got injured in his right leg 

finger. According to PW7, he saw the saffron coloured truck running away at 

great speed after causing the accident. PW7 has stated that Bapdhan was first 

taken to the Ghahigaon Medical, then to Catholic Hospital, Borgang and finally to 

G.N.R.C. Hospital, Guwahati where the victim died. 

 

19.  PW7, in his cross examination has deposed that the distance between the 

place where he was standing and the place of occurrence was almost 100 

metres. PW7 has stated that he does not know what Bapdhan Das was doing at 

the time of occurrence of the accident. According to PW7, there was no other car 

present at the place of occurrence except the truck. PW7 has stated that he had 
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not noticed the truck before the occurrence of the accident and hence, he does 

not know at what speed the truck came before the accident. PW7 has stated that 

he told police that the truck fled away after causing the accident. PW7 has also 

stated that he does not know for whose fault the accident had occurred. 

 

20.  PW8, who is the I/O of this case, has deposed in his evidence that on 

27/12/13, a person informed in his mobile phone that a truck had knocked down 

one person near the Shiva Temple of Ghahigaon on the National Highway no.52. 

PW8 has stated that he reached the place occurrence immediately and saw that 

people had arranged a car to take the victim to the Halem P.H.C. According to 

PW8, he also went to hospital, from where the victim was referred to Guwahati. 

PW8 has stated that he thought that the driver of the truck had fled away but in 

fact, the driver was present at the place of occurrence. On 3/1/14 he came to 

know that the victim had died and asked the relative of the victim to lodge an 

‘ejahar’. PW8 had questioned the witnesses, drew a sketch map of the place of 

occurrence, seized the truck, got the M.V.I. report and at that time he was 

transferred to another police station. Exhibit-2 is the seizure list and Exhibit-2(1) 

is his signature on the seizure list, Exhibit-3 is the sketch map of the place of 

occurrence and Exhibit-3(1) is his signature on the sketch map. 

 

21.  PW8, in his cross examination has deposed that he reached the place of 

occurrence within half an hour of the occurrence of the accident. PW8 has stated 

that ‘ejahar’ was lodged after one week of the occurrence of the accident but the 

person who filed the ‘ejahar’ did not state in the ‘ejahar’ why he had filed it 

lately. PW8 has also stated that after the accident, the driver cum owner had 

informed him that he had helped the victim financially.  

 

22.  PW9, who is another I/O of this case, has deposed in his evidence that the 

investigation of this case was done by S.I. Khairul Islam Bhuyan and PW9 had 

only submitted the charge sheet after collecting post mortem report. Exhibit-4 is 

the charge sheet and Exhibit-4(1) is the signature of PW9 in the charge sheet. 
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23.  The cross examination of PW9 was declined by the accused side. 

 

24.  From the evidence on record, it appears that prosecution has examined as 

many as nine witnesses out of which PW3 is the informant, PW1, PW2, PW4, 

PW5, PW6, PW7 are independent witnesses and PW8, PW9 are the I/Os of this 

case. It also appears that PW1, PW2, PW4, PW5, PW6 and PW7, all were present 

either at or near the place of occurrence. PW1 has stated that at the time of 

occurrence of the incident he was present at a distance of almost 25 feet from 

the place of occurrence and he went to the place after the accident. PW1 was 

the eye witness of the case and stated that the truck which had caused the 

accident was coming at a high speed. PW2 has a Pan Shop at a distance of 100 

metres from the place of occurrence and he was present at his shop at the time 

of accident. But PW2 has stated that he had not seen the incident and reached 

the place of occurrence after the incident. PW2 has also stated that he does not 

know the manner in which the truck was driven. PW3 is the informant and the 

father of the victim, but he was not present at the place of occurrence at the 

time of the accident and thus, it is quite natural that he cannot say the manner in 

which the truck was driven and hence he stated in his evidence that he does not 

know for whose fault the accident had occurred. PW4 has stated in his 

examination-in-chief that the accused is the driver of the truck which caused the 

accident and he saw the accused on the day of accident. But contradictory to 

this, in his cross examination PW4 has stated that at the time of accident he was 

busy in his shop and he did not see who had driven the truck. But in my view, 

who had driven the truck is not a point to be decided in this case as the accused 

has himself already admitted in his statement recorded under section 313 Cr.P.C. 

that he had driven the truck. At the time of accident, PW4 had heard a big sound 

and after coming out of his shop saw that Bapdhan Das had met with an 

accident. Thus, it appears that PW4 is not the eye witness of the accident and 

reached the place just after the incident. But PW4 has stated that he saw the 

truck running away at high speed after committing the accident and he saw the 

truck from back side. PW5 is also a shopkeeper whose shop is situated 150 

metres away from the place of occurrence. PW5 had reached the place of 

occurrence after the accident but he had seen the truck escaping from the 

accident site at high speed. PW5 has clearly admitted that he had not seen the 
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accident and does not know for whose fault, the accident had taken place. PW6 

is another eye witness of the case and was present 15-20 feet away from the 

accident place. PW6 has stated that the truck came at speed. PW7 is present 100 

metres away from the place of accident and stated that he saw from the place of 

occurrence, the back of the truck which fled away at high speed after causing the 

accident. But in his cross examination, PW7 has stated that he had not noticed at 

what speed the truck was coming before the accident. Therefore, it is seen from 

the evidence on record that except PW3 and the I/Os, although all the witnesses 

were present at or near the place of occurrence, only PW1 and PW6 are the eye 

witnesses of the incident. But neither PW1 nor PW6 have stated in their evidence 

that the truck that caused the accident was driven in a rash and negligent 

manner. Instead, they stated that the truck was driven at high speed. PW2 and 

PW3 have admitted that they had not seen in what manner the truck was driven. 

On the other hand, PW4, PW5 and PW7 have stated that they had seen from the 

back that the truck was running away after committing the accident at high 

speed. But these three witnesses did not whisper a single word regarding the 

speed of the truck or manner of driving of the truck, before the occurrence of the 

accident. Hence, it appears from the evidence on record that none of the 

witnesses examined by the prosecution has stated that the truck was driven in a 

rash or negligent way so as to endanger the human life or safety of public and 

because of such driving, accident had taken place and thereby caused death of 

Bapdhan Das. Some of the witnesses have stated in their evidence before court 

that they have seen the truck running at high speed. But merely driving at high 

speed cannot be taken as rash or negligent driving. The Hon’ble Supreme Court 

of India in State of Karnataka Vs Satish, (1998) 8 SCC493 held that – 

 “Merely because the truck was being driven at a "high speed" does not 

bespeak of either "negligence" or "rashness" by itself. None of the witnesses 

examined by the prosecution could give any indication, even approximately, as to 

what they meant by "high speed". "High speed" is a relative term. It was for the 

prosecution to bring on record material to establish as to what it meant by "high 

speed" in the facts and circumstances of the case. In a criminal trial, the burden 

of providing everything essential to the establishment of the charge against an 

accused always rests on the prosecution and there is a presumption of innocence 

in favour of the accused until the contrary is proved. Criminality is not to be 



11 
 

presumed, subject of course to some statutory exceptions. There is no such 

statutory exception pleaded in the present case. In the absence of any material 

on the record, no presumption of "rashness" or "negligence" could be drawn by 

invoking the maxim "res ipsa loquitur". 

Hence, in the case in hand, none of the witnesses could prove that the 

driver of the truck had driven it in a rash and negligent manner. On the other 

hand, PW1 has stated that the victim Bapdhan Das was talking with a person by 

standing almost near the body of the tractor. In such a situation, it is very hard 

to believe that the truck had directly hit the victim but nothing had happened to 

the tractor. A truck cannot hit a man standing almost near the body of the 

tractor without causing harm to the tractor. But in the instant case, none of the 

witnesses have stated anything regarding what had happened to the tractor 

which cast a little doubt regarding the evidence of prosecution witnesses. Above 

all, in this case, rash driving could not be proved by the prosecution. Hence, 

depending upon the materials on record, the accused cannot be held guilty for 

the offence as charged. 

 

          25.  In view of the above discussion, I am of the opinion that the prosecution has 

failed to establish the guilt of the accused person under section 279/338/304A 

I.P.C. The offence under section 279/338/304A I.P.C. is not proved against the 

accused person. Therefore, the accused Sri Kesharam Hazarika is found not 

guilty and he is acquitted of the offence under section 279/338/304A I.P.C. The 

accused person is set at liberty forthwith. The bail bond executed by the accused 

person and his surety is extended for next six months as per provision of section 

437A of Cr.P.C.  

 

  Given under my hand and seal of this court on this 14th day of July, 

2015. 

 

 

 

                                                                             Judicial Magistrate First Class 

                                                                                    Gohpur,Sonitpur
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     APPENDIX                                                                                                                                                                                                                                                                                                                                                                             

         PROSECUTION WITNESSES : 

 

     PW1 --  Sri Sachindra Saikia 

     PW2 --  Sri Hirak Jyoti Mahanta 

     PW3 --  Sri Nagaram Das 

     PW4 --  Sri Raj Baruah 

     PW5 --  Sri Kandarpa Das 

     PW6 --  Sri Nilomoni Hazarika 

     PW7 --  Sri Diganta Das 

     PW8 --  Sri Khairul Islam Bhuyan 

     PW9 --  Sri Lakhi Kalita 

  

         DEFENCE WITNESS : 

 

               Nil 

 

         EXHIBITS BY THE PROSECUTION : 

 

     Exhibit 1     -  ‘Ejahar’ 

     Exhibit 1(1) -  Signature of the informant on the ‘ejahar’ 

     Exhibit 2     -  Seizure list 

     Exhibit 2(1) -  Signature of I/O on the seizure list 

    Exhibit 3     -  Sketch Map of the place of occurrence 

     Exhibit 3(1) -  Signature of the I/O on the sketch map 

     Exhibit 4     -  Charge Sheet 

     Exhibit 4(1) -  Signature of I/O on the charge sheet 

      

         EXHIBITS BY THE DEFENCE : 

                       Nil 

                                                                                                                                                                                                  

Judicial Magistrate First Class 

                                                                                         Gohpur, Sonitpur 

 


